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New York 


6a 
THE CLERK: United States of America against 
Robert E. Tate. 
MR. BYRNES: Good morning, your Honor. 


THE COURT: Good morning. I have your motion 


papers on this matter and I read them over. Is your 
contention that by reason of the fact that, according 
to your statement anyway, tliat by reason of the fact 
that Mr. Tate went to his accountant and asked him to 
prepare the appropriate returns and file them some 
months hefore the Internal Revenue Service commenced 
their investigation, that this was not a wilful failure 
to file? 


MR. BYRNES: No, your iionor. It was my inter- 


pretation of the Prolation Report which I helieve the 


Internal Revenue Service agents apparently, in reporting 


this to the Probation "epartment, created what I 
consider was a misinternmretation of the facts. 

If you will recall, your Honor, I isade an 
application to answer a nolo contendere plea which was 


denied ly the Court. ‘hereafter the defendant entered 


the facts and circumstances that wilful in this case 


could not imply, by the reason of the numbir of years 
involved. But I think that they attempted to create 


a situation by not referrin;j to Mr. Tate @nd Mr. Tate 


a plea and did admit to the wilfulness. I do not 7 
| 
| 
| 


| 


7a 
aid seek an accountant wc prepared these returns long | 
before a confidential] informant allegedly went to the 


Internal Revenue Service and also lona before a visit 


by two IRS agents was itace to 'ir. Tate in October of | 


1974. 


It was that misinterpretation that I took issue 


THE COURT: It is a material question in my mind, 
because if, to take a hyvothetical, putting the defen- 


dant aside for a moment, if you failed to file a return 


this past April because of one reason or another and 

in September because of one reason or another, you then 
were in a position to do something about it, went to 
the accountant, said yet up a return and get it filed 
as soon as possible, and you did that, it might take 
some wilfulness out of it. 

MR. BYRNES: I think it would. If we were dealing 
with probably a case of a single year, I think that 
would heave heen equally the position of the IRS. I 
think the Internal Revenue Service took the position 


that this is a case of six years. We do not accept the 


personal problems that iir. Tate was having during that 


time as to overcome such a long basis. The fact that 


the failure will not be implied, wilfully. 


1, however, question seriously hefore advising 
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my Client that I think it was a proper plea to take, 
that perhaps the very fact that he had sought prepara- 


tion ane the filing of these returns long before the 


Internal Revenue Service was even aware of the fact 
that they were not filed, that that issue of wilfulness 
might be overcome. That was not my conclusion. It was 
the conclusion of the defendant when he entered the 
plea that the plea was satisfactory. And the conse- 
quences of what he has suffered throughout this haw 
been severe on him. 

He‘s a person who has --~ 

THE COURT: Let me interrupt you. Before we get 
into that aspect of it, do you agree with the facts 
as set forth in Mr. Byrnes affidavit on the motion? 

MR. BRODSKY: No, your Honor. I must gay that 
our information is that the Internal Revenue Service 
was informed, and frankly we believe it probably was 
the defendant's wife who notified them -- 

THE COURT: In other words, you disbelieve the 


accountant’s statement that before they were informed, 


he was working on this problem? the material question 


and said to the accountant, prepare the returns. 


The accountant then went to work and, indeed, 


involved here is whether he first went to the “ey 


even got material from the wife and some months later 


9a 
from the wife. However, the informant went to the 


Internal Revenue Service and gave therm the information. | 

| 
It is a very material tact as far as I can see. 
| 
| 


MR. BRODSKY: ‘Yell, your tlonor, I don't neces- 


sarily think we would dispute Mr. Tate may ave con- 


| 
tacted his accountant sowetime earlier than the Interna] 


Revenue Service people cid. Sut it is our understanding 


he did not supply his accountant with the requisite 


information and data with which the accountant could 
actually do something. 

There is a considerable period of time, I have 
to refresh my recollection and get the accountant's 


original affidavit, in which he a actually did nothing 


because Mr. Tate had not supplied the appropriate 
information, as Mr. liyrnes said, he gave me @ copy of 
it, your Honor. 

Yes, it indicates that he contacted his attorney 


his accountant on May 13, 1974. Mrs. Tate supplied 


some information to him in November of 1973. It was 
in February of '74, three months later, that Mr. Tate 
called him and indicated that he had received a letter 
from the Internal Revenue Service, that they had no 
record of him filing and it was only thereafter that 
they beqan to get together the informaticn. 


Your ilonor, irrespective of the fact that 


1da 7 
Mr. Tate contacted hie accountant in 1973, he hasn't 
filed a return since 1967. 

THE COUP™: I am cognizant of that. Counsel 
just pointed it out. That is the reason they entered 
their plea. It is still material, which came first, 
whether the IRS investigators came first or whether 
his statement to his accountant to get up the return 


came first. 


Apparently, even you acknowledge the latter is 


MR. BRODSKY: Yes, sir. 

THE COURT: The Probation Report wasn't correct 
in stating the first step was the inquiry by the 
Internal Revenue Service. That is what Mr. Byrnes 
is objecting to. 

MR. BRODSKY: Your Honor, I must ray that the 
accountant's affidavit reads as follows: 

"On May 18, 1973, Mr. Robert Tate paid me a 


retainer of $500 to prepare a joint income tax, years 


unspecified.“ That is prior to that his wife, Patricia; 


requested he assist in the preparation of the tax 
returns to bring into our office, prior to June 30, 


1973. Her husbandsS records, as well as her W-2's, 


which she mailed to me in November of 1973, and there- 


after it was inFebruary of 1974 that Mr. Tate called 


lla 8 
me and said he had peceived a letter from the Internal 
Revenue Service indicating they had mo record of his 
filing. 

THE COURT: They «ay the first step was a letter 
from the IRS is incorrect. That's what Mr. Byrnes 
wants a concession on. 

MP. BRODSKY: ‘Your !'on rt, when I read the pre- 
sentence report a few “ays ago, I dic not recall that 


that was a key issue ii the present report that -- 


Ht COURT: it certainly makes some difference. 


He wants that part of it corrected and if you and the 
Probation Department are willing to acknowledge that 
it is an incorrect inference arising from the report, 
you can say it. 

AR, BRODSKY: Your Honor, all I can be willing 
to rely upon is the acceuntant's affidavit which would 


be our evidence at trial. 


MR. BYRNES: I certainly accept that concession. 


THE COURT: Given that, 13 there anything turthe} 


that you feel is improper in the pre-sentence report? 
MR, BYRNES: Kithout belaboring the record or 
taking excess time, I think the Probation Report has 
covered the impeccable character of the defendant, his 
home life, the tragedy in nis fiaily and che fact that 


he nas a young boy whe ie takes care of without his 


wife's presence. 


I should hope your iionor will take into mnsiderar 
tion in imposing any sentence upon the defendant, who 


has admitted he has violated the law of the United 


sorry that this violation of filing these returns at 


| 

| 
States, and I am sure he's truthfully contrite and 

| 


a legitimate time rather than basically not filing them| 
at all, does not constitute an act which should be | 
condoned, but that on the other handhis life, other 
than that one mistake has been impeccable. I would 
ask the Court to extend the greatest leniency in 


imposing any sentence upon the defendant. 


THE COURT: Mr. Tate, do you wish to say some- 


DEFENDANT: Nothing, vour !!onor. 
COURT: Do you wish to say anything further?! 
MR. BRODSKY: No, your Honor, 
THE COURT: Well, as things stand right now 
Mr. Byrnes, and I'm inclined to agree with your 
suggestion that a jail term at this juncture may not 
be appropriate. 
However, I am fashioning the sentence in such 


a fashion that unless the provisions and conditions 


are complied therewith, the failure to comply will 


be regarded as a violation of probation, I intend to 


V3a 10 
adhere it in this case, because I feel that when 
you're talking about five or six years of failure to 
file and the amounts that were involved here, you're 
talking about a relatively serious offense. 

So, it is adjudged on Count Three of the indict- 
| 


ment, the defendant is lere»y committed to the custody 


of the Attorney General or authorized representative 


for a term of one year and the execution of said sentente 


of imprisonment i. nereby suspended. ‘The defendant 


is placed oa probation for a period of five years on 
the special condition that during said probation he 


pay all the taxes to the Internal Revenue Ser-ice and 


all interest and penalties assessed in connection therer 
with. Default of such condition will be deeined a 
violation of probatior. 

In addition, also as a special condition of 
such parole, the defer’tant shall pay a fine in the 
sum of $10,009 on or aiout June 30, 1376. Failure to 


pay such fine shall be deemed to be a violation. 


MR. BYRNES: I respectfully ask your Honor to 


suspend execution of that sentence so that I may discus¢ 
| 


it with Mr. Tate and if I feel that sentence is 
excessive that Tt would have an opportunity to make 


the appropriate appeal ot the sentence. 


THE COURT: \f course you may. I'm yiving you 
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to June 30th in which to make the payment of the fine. 


The only condition that will take effect immediately 


is his probation. 

MR. BYRNES: That I understand. 

THR COURT: So in effect, you have 30 lays 
anyway. 


MR. BYRNES: Thank you, your Honor. 


MR. BRODSKY: Your Honor, may it please the 


Court, I would ask the Court to dismiss the remaining 
counts of the information. 

THE COURT: Yes, motion granted. 

MR. BYL\L'ES: Your Honor, I would request one 
further thing. On the civil side, both the interest 
question and any civil penalties are still an open 
matter. Because the IRS has not really contacted us 
in any way, shape or form. If there is a date or a 
dispute, shall I say, between the IRS figures and ours 


THE COU". You have five years in which to 


resolve your tax problems with the IRS. It is the 


special condition of his probation that during those 


five years, when you have that resolved, that he pay it} 


Whatever the figure is. That is the special condition.| 


MR. BYRNES: Wo problem. Thank you very much. 


(Whereupon, the proceeding was concluded.) 
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UNITED STATES OF AMERICA INFORMATION 
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cF. 26, U. . °F 
OBERT E. TATE, 
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Defendant. 


THE UNITED STATES ATTORNEY CHARGES: 


During the calendar year 1969, the defendant, 
ROBERT E. TATE, who was a resident of Hempstead, New York, 
within the Eastern District of New York, had and received a 
gross income os $52,117.11; that by reason of such income he 
was required by law, following the close of the calendar 
year 1969 and on or before April 15, 1970, to make an income 
tax return to the District Director of Internal Revenue for 
the Internal Revenue District of Brooklyn, at 35 Tillary 
Street, Brooklyn, New York, in the Eastern District of New 
York, or to the Director, Internal Revenue Service Center, 
North Atlantic Region, Andover, Massachusetts, stating 
specifically the items of his gross income and any deduc- 
tions and credits to which he was entitled; that well 
knowing all of the foregoing facts, he did wilfully and 
knowingly fail to make said income tax return to the said 
District Directoi of Iniernal hevernue, to the said Pirector 
of the Internal Revenue Service Center, or to any other 
proper officer of the United states. 

In violation of Section 7203, Internal Revenue 


Code; 26 U.S.C., Section 7203. 


COUNT TWO 16a 

During the calendar year of 1970, the defendant, 
ROBERT E. TATE, who was a resident of Hempstead, New York, 
within the Eastern District of New York, had and received a 
gross income of $39,029.17; that by reason of such income he 
was required by law, follcwing the close of the calendar 
year 1970 and on or before April 15, 1971, to make an income 
tax return to the District Director of Internal Revenue for 
the Internal Revenue District of Brooklyn, at 35 Tillary 
Street, Brooklyn, New York, in the Eastern District of New 
York, or to the Director, Internal Revenue Service Center, 
North Atlantic Region, Andover, Massachusetts, stating 
specifically the items of his gross income and any deduc- 
tions and credits to which he was entitled; that well 
knowing all of the foregoing facts he did wilfully and 
knowingly fail to make said income tax return to the said 
District Director of Internal Revenue, to the said Director 
of the Internal Revenue Service Center, or to any other 
proper officer of the United States. 

In violation of Section 7203, Internal Revenue 


Code; 26 U.S.C.,. Section 7203. 


COUNT THREE 
During the calendar year 1971, the defendant, 
ROBERT E. TATE, who was a resident «f Hempstead, New York, 
within the Eastern District of New York, had and received a 


gross income of $60,926.09, that by reason cf such income he 


was required by law, following the close of the calendar 


year 1971 and on or before April 15, 1972, to make an income 


tax return to the District Direct r of Internal Revenue 


17a 
for the Internal Revenue District of Brooklyn, at 35 Tillary 


Street, Brooklyn, New York, in the Eastern District of New 
York, or to the Director, Internal Revenue Service Center, 
North Atlantic Region, Andover, Massachusetts, statine 
specifically the items of his gross income and any deduc- 
tions and credits to which he was entitled; that well 
knowing all of the foregoing facts, he did wilfully and 
knowingly fail to make said income tax return to the said 
District Director of Internal Revenue, to the said Director 
of the Internal Revenue Service Center, or to any other 
proper officer of the United States. 

In violation of Section 7203, Internal Revenue 


Code; 26 U.S.C., Section 7203. 


COUNT FOUR 


During the calendar year 1972, the defendant, 


ROBERT E. TATE, who was a resident of Hempstead, 

New York, within the Eastern District of New York, had and 
received a gross income of $52,090.96; that by reason of 
such income he was required by law, following the close of 
the calendar year 1972 and on or before April 15, 1973, to 
make an income tax return to the District Director of 
Internal Revenue for the Internal Revenue District of 
Brooklyn, at 35 Tillary Street, Brooklyn, New York, in the 
Eastern District of New York, or to the Director, Internal 
Revenue Service Center, North Atlantic Region, Andover, 
Massachusetts, stating specifically the items of his gross 
income and eny deeuctions and credits to which he was 
entitled; that well knowing all of the foregoing facts, 

he did wilfully and knowingly fail to make said income 


tax return to the said Dist’ict Director of Internal 


18a 


Revenue, to the said Directox of the Internal Revenue 
Service Center, or to any other proper officer of the 
United States. 

In violation of Section 7203, Internal Revenue 


Code; 26 U.S.C., Section 7203. 


COUNT FIVE 

During the calendar year of 1973, the defendant, 
ROBERT E. TATE, who was a resident of Hen pstead, New York, 
within the Eastern District of New York, had and received 
a gross income of $60,032.17; that by reason of such 
income he was required by law, following the close of the 
calendar year 1973 and on or before April 15, 1974, to 
make an income tax return to the District Director of 
Internal Revenue for the Internal Revenue Distitict of 
Brooklyn, at 35 Tillary Street, Brooklyn, New xork, in 
the Eastern District of New York, or to the Director, 
Internal Revenue Service Center, Brookhaven, Heltsville, 
New York, stating specifically the items of his gross 
income and any deductions and credits to which he was 
entitled; that well knowing all of the foregoing facts, 


he did wilfully an. knowingly fail to make said income 


tax return to the said District Director of Internal 


Revenue, to the said Director of the Internal Revenue 
Service Center, or to any other proper officer of the 
United States. 

In violaticn of Section 7203, Internal Revenue 


Code; 26 U.S.C., Section 7203. 


UNITED STATES ATTORNEY 


Eastern District of New York 


ORDER TO SHOW CAUSE 


(Dated June 25, 1976) At @ Tere of the 
United States District 
Court, Eastern District of 
New York, held at the 
Courthouse located at 225 
Cadman Plaza East, Brook- 
lyn, New York on the 
day of June, 1976. 


PRES EMT: HON. THOMAS C. PLATT 
JUSTICE 


UNITED STATES DISTRICT COURT 
RASTERN DISTRICT OF NEW YORK 


bl ee ee ha Sse eeceane x 


UNITED STATES OF AMERICA, 


CR. MO. 76 CR. 194 
Plaintiff, 


-against- Kg 


ORDER TO SHOW CAUSE TO RECONSIDER 
ROBERT E. TATE, AND VACATE SENTENCE 


PLEASE TAKE NOTICE, that upen the affidavits of PETER 
BYRNES, ESQ., sworn to on the 24th day of June, 1976, the de- 
fendant, ROBERT E. TATE, will move chis Court at a Part ee 
before the Honroable Thomas C. Platt on the_Z day of Poe 
1976 at the District Courthouse for the Eastern Distxrict of New 
York, Brooklyn, New York for an Order reconsidering and vacating 
@ sentence heretofore imposed upon the defendant on May 28, 
1976, 


BEST COPY AVAILABLE 


PLEASE TAKE FURTHER NOTICE, that pending the determina- 
tion eof this motion, the fine of Ten Thousand ($10,000.00) 
dollars hereinbeofre imposed and payable on or before June 30, 
1976 be and the same hereby is stayed, and 

LET service of a copy of these papers be made personally 
en the Honorable David Trager, United States Attorney, Eastern 


District of New York on or beofre the 30 "say of June, 1976 be 
deemed sufficient service. 
Dated: Mineola, New York ENTER: 


J » 1976 
ae i fests Ps Neat) 


Zila 


AFFIDAVIT OF PETER J. BYRNES IN SUPPORT OF 
MOTION (Dated June 24, 1976) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 


CR. NO, 76 CR. 194 
heh ee 


PLATT, J. 


AFFIDAVIT IN SUPPORT OF ORDER TO 
SHOW CAUSE TO RECONSIDER AND VA- 
CATE SENTENCE 


STATE OF MEW YORK 
COUNTY OF NASSAU rr 
PETER J. BYRNES, ESQ., being duly srorn, deposes and 
says: 
Your deponent is the attorney for the defendant, 
ROBERT E. TATE, and makes this affidavit is support of a motion 
to reconsider and vacate a sentence heretofore imposed upon the 
defendant by the Honorable Thomas C. Platt on May 28, 1976, 
which sentence was as follows: 
One (1) year execution of sentence suspended ; 
Five(5) years probation. 
Special conditions: 
1. Pay all taxes, interest and penalties owed 
to the Internal Revenue Service. 
2. Fine of Ten Thousand ($10,000.00) Dollars to 
be paid before June 30, 1976. 


Pursuant to the rules of the Honorable Thomas C. Platt, 
all motions must be made on eight (8) days notice to the United 
States Attorney and returnable on Fridays only. In view of the 
fact thet there is not suxficient time for service of these 
pape.s on or before June 30, 1976, and for said motion to be 
returnable and heard by the Court, it is respectfully requested 
that this Order to Show Cause be granted, together with @ stay 
of the fine pending the determination of the underlying motion. 

Your deponent has been hospitaiixed since the date of 
sentence for surgery and was unable to bring tis motion before 
this Court at an earlier date. 

Dated: Mineola, Mew York 

June 24, 1976 % 
Swern to before me this 
<4th day of June, 1976. 


a 


—“——WOTARY PUBLIC 


PATRICIA A MARORSKE ; 
ROTARY PUBLIC, Stote of New YOre 
No. 4602/62 

Jified sw Nassau Ceuaty 
mem Cspure March 30 1977 


AFFIDAVIT OF PETER J. BYRNES IN SUPPORT 
OF MOTION (Dated June 24, 1976) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, CR. NO. 76 CR. 194 


Pleintiff, PLATT, J. 


~against- AFFIDAVIT IN SUPPORT OF 
MOTION TO RECONSIDER AND 
VACATE SENTENCE 


STATE OF NEW YORK 
COUNTY OF NASSAU 


PETER J. BYRNES, ESQ., being duly sworn deposes and 
says: 
Your deponent is the attorney for the defendant, ROBERT 
E, TATE, and makes this affidavit in suppert of a motion to re- 
consider and vacate a sentence heretofore imposed upon the 
defendant by the Honorable Thomas C. Platt on May 28, 1976 
which sentence was as follows: 
One (1) year execution of sentence suspended; 
Five (5) years probation. 
Special conditions: 
1. Pay all taxes, interest and penalties owed 
to the Internal Revenue Service. 
2. Fine of Ten Thousand ($10,000.00) dollars to 


be paid before June 30, 1976. 


It need not be recited that the defendant has, by his 
plea of guilty, admitted to a violation of Section 7203, Inter- 
nal Revenue Code; 26 U.S.C. Section 7203. On the day of sen- 
tence, the Oft.ice of the United States Attorney did admit that 
the defendant had retained a certified public accountant for 
the sum of five hundred ($500.00) dol’ars to prepare and file 
the necessary tax returns prior to any knowledge by the Internal 
Revenue Service that the returns had not been filed and the 
taxes not yet paid. As the court pointed out during the dis- 

asion of this issue, such an act on the part of the defendant 
would certainly affect the willfullness involved in each and 


every count of the information. While the defendant's plea of 


guilty to one (1) count of the indictment forecloses the objec- 
tive issue of willfullness, it certainly left the subjective 
side in question. 

An additional issue which was lost sight of by the 
litigzats at the time of sentence was prior payment by the de- 
fendant of all taxes due and owing as was shown by counsel's 
letter dated March 11, 1976 (a copy of which is attached hereto). 
This fact of payment still remains uncontroverted and Likewise 
should affect the degree of sentence imposed upon the defendant. 
The court, on the other hand, by imposing ® special condition 
that the defendant pay all taxes impliedly raises a question 4s 
to whether or not all taxes have bees paid. Prediceted upon 
both of those points, it is respectfully submitted to the court 
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that the sontence imposed was excessively harsh and might possibly 
be reconsidered. 

The defendant, an attorney, subsequent to the imposi- 
tion of the original sentence, was held out and exposed te gross 
ridicule and isplied misstatements of fact by the "Newsday" 

(see attached hereto photostated copy of article). The article 
does not point out that the defendant had filed his returms.in 
1974 or paid all taxes due thereon. On the contrary, i. por- 
trays the defendant in a most ungallant manner causing him and 
his young son untold ridicule. 

It is respectfully requested that the terms of the 
sentence imposed be modified to the following extent. That the 
fine be reduced from Ten Thousand ($10,000.00) dollars to twenty 
five Iwmdred ($2,500.00) dollars in that the Jefendent has paid 
all of the taxes due and is still subject to a fifty percent 
(SOL) penalty and interest thereon. That, in addition, the 
terms of probation be limited to the date when all interest 
and penalties due the Internal Revenue Service have been paid. 
It is respectfully submitted that « five (5) year probationary 
period for an attorney who has pleaded to a single misdemeanor 
count end whose character and reputation heve been «4 * sady 
severly damaged constitutes a penalty in excess of tt warranted 
under the circumstances. 


Your deponent, as counsel for the defendant, fully 
understands that an attorney must be held to a higher lewel of 
respect for the laws than an ordinary citizen. Had, in fact, 
the defendant been other than an attorney and assuming the same 
facts and circumstances of this case existed, the defendant 
most probably would not have been subjected to a criminal charge. 

Your deponent is informed and believes thet the proba- 
tion involved in this case will be unsupervised after the con- 


ditioas of payment of taxes, interest and penalties have been 


resokwed. Furthermore, it is apparent that the defendant is 
not a person in need of supervision by the Probetion Department 
and thet probation merely constitutes a penalty rather than a 
rehabilecative tool. Likewise, the public disgrace and ridicule 
which the defendant has suffered has seriously affected his 
ability to practice law in the community within which he has 
resided all of his life. If the defendant chose to change his 
place of residence, not only would he need the permission of 
the court and the Probation Department; but also, he would have 
to carry with him to his new place of residence this telltale 
error of his past. 

It would hardly serve a purpose to attempt to compere 
this sentence with those imposed upon others in similar ci:cum- 
stances, Nonetheless, the crime upon which he stands convicted 
can hardly be considered one involvir- moral turpitude. The 


requested modificetions of the sentence are sought net as an 

act of charity but solely as an act of justice. If the defen- 
dant in this case had successfully completed and filed his 
returns before December of 1973, this entire matter would have 
been handled by the Civil branch of the Internal Revenue Service. 
Once the special agents of the Internal Revenue Service entered 
into this case, that opportunity was forever gone in view of 

the defendant's occupation. While the number of years in ques- 
tica might seem inordinate, our government not only is collecting 
its taxeu in full, but will gain a profit of fifty percent (502) 


of the tax due civilly as well as interest through the date of 


payment. To add on top of this « maximum fine and a max imum 
probationary period, seems, to your deponent, to constitute an 
excessive sentence under the facts and circumstances of this 
case. 

WHEREFORE, it is respectfully prayed that chis court 
reconsider its sentence heretofore imposed and vacate the same 
with the modifications as requested herein. 


Dated: Mineola, Mew York 
Jue 24, 1976 


Sworn to before me this 
GAtoday of June, 1976. 


; f A AL MARE KE 
tN 


NOTARY Pub) tate ew Y 
No 4 ‘ 


tied ' 
Commoner ine 


v, 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT: 
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EXHIBIT A - LETTER DATED MARCH 11, 1976 


March 11, 1976 


Internal Wevenuc Sorvice 
114 Old Country Koad 
Mineola, NY 115v1 


He; Taxpayer-iiobert E, ate 
and 
patricia Tato, decenee’ 


Gentlenen: 


Previously you have éeviced we that you vould 
forward a bill to the t.\piver above-namea in 
the amount due at the coiclusion of your audit, 
You have advised oc tiot your audits are com- 
pleted, and the sceturas ave accepted as filed; 
but ne bill las bets Fees ivs'. 


At this pwint, yeu bh: lete m no alternative 
but to e.cluse tu you w Cacti ifou Che Caxpayer 
du the aun of Yocty &. wo, tour hundred 
eishtyechreo doliuces 4. + .orty-uoue cents 
($40,483.41), which ripreseats taxes for the 
tollowing years: 


1968 3 6,331.05 
14969 /,u45.00 
1970 1,914.20 
1971. 
1972 
1973 


Very truly yours, 


Peter J. Syrnes 


BEST COPY AVAILABLE 
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NOTICE OF MOTION 
(Dated April 1, 1976) 


UN STATES DISTRICT COURT 
DISTRICT OF MEW YORK 


SOSH O SOE TT HSS SHOES ©8882 208K 


UNITED STATES OF AMERICA, 


Plaintiff, CR, MO. 76 GR, 194 
~against~ PiSyT, J. 


ROBERT E. TATE, a 7 POR PLEA 
——OF_JOLO CONTEMDRE 
Defendant. 


Seccccecaccenecececccocsccoy 
SIRS&: 

PLEASE TAKE MOTICE, that the defendant, ROBERT E. 
upon the affidevit of his attorney, PETER J. BYRNES, ESQ., will 
move this court, at a Part thereof, before the Henerable Thouas 
C. Plett om the ind day of April, 1976 at the District Caurt- 
heuse for the Eastern District of New Yerk, Breoklyn, Hew York 
fer a plea ei Nele Contendre for eagh and every count of the 
information now pending befere this ceurt, together with such 
ether and further relief as to this ceurt may seew just and 
proper. 


Dated: Mineola, New York Yours, ete., 
April 1, 1976 


PETER J. BYRNES 
Attorney for Defendant 


Office & P.Q. Address: 
TO; HOMORABLE DAVID TRAGER. 129 Third Street 


United States Atterney Mineola, New York 11501 
Fastera District ef New York (516) 746-0555 
Brooklyn, New York 


BEST GOPY AVAILABLE 
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AFFIDAVIT OF PETER J. BYRNES IN OPPOSITION TO MOTION 
(Dated April 1, 1976) 


UNITED STATES DISTRICT COURT 
ne! EASTERN DISTRICT OF NEW YORK 
; weennene ooo come wm eww ooo cone x 
UNITED STATES OF AMERICA, 
CR, WO. 76 CR. 194 


Plaintiff, 
~againat- FLATT, J. 
ROBERT E. TATE, AFFIDAVIT IN SUPPORT OF A 
MOTION TO ENTER A PLEA OF 
Defendant, NOLO CONTENDRE 
82 228 e SSS en Gee een eececnenene KX 


PETER J. BYRWES. ESQ., being duly sworn, deposes and 
says: 

Your deponent is the attorney fer the defendant, 
ROBERT E. TATE, and duly admitted to practice in the courts of 
the Eastern District of the State of New York. 
The defendant, ROBERT E. TATE., stands accused by in- 


fermation of five (5) counts in violation of Section 7203, 


Internal Revenue Code; 26 U.S.C., Section 7203 for the years 
1969 through 1973. 
The defendant seeks to enter a plea of Nolo Contendre 


te each and every count of the information before chis court 


predicated upon the following reasons: 
The defendant, ROBERT E. TATE., mazried PATRICIA TATE, 
On the 26th day of July, 1968 


now deczased, on August 23, 1952. 


approximately sixteen (16) years later, their first and «nly 


child, ROBERT, wes born. The defendant's deceased wife, PATRICIA, 


was employed 4s a teacher with the Levittown school district 


since her graduation from Teachers’ College in 1952. The de- 


e a 


i" . 
e 
‘ ’ 
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fendant, an attorney since 1960, has been self-employed with an 
office in Mineola, New York. The defendant's reputation as an 
atterney is impeccable and above repreach. 

The problems which resulted in this unfortunate situ- 
ation began to emerge hortly after the birth of their child. 
Its nature and depth did not, however, beceme apparent wtil 
1972. 

In and about mid-1969, the defendant received a letter 
from an atterney, allegedly :epresenting his deceased wife in an 
action seon to be commenced against him fer diverce. The: létter, 
as well as the dedires of his wife, gume as a complete surprise 
to the defendent although he was becoming suspicious that ber 
conduct was being affeeted by an over-indulgence in alcohol. 
The parties continued tc reside together, but his late wife en- 
barked wpon @ course of conduct which left no alternative but 
to seek professional help. Unfortunately, the deceased, like 
mest peeple in her condition, did not consider herself to be 
suffering from mental illness. These facts, however, were to 
the contrary and her failure to reveal her condition brought 
further tragedy to the family. 

In 1971 the deceased took out a Twenty-five thousand 
($25,000.00) dollar life insurance policy wherein she failed te 
reveal certain meetings and discussions which she hed with a 
client of her husbands’ who was alse a psychiatrist. Unfortu- 
nately, the deceased passed away one year and eleven (11) months 
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after the inception of the policy which the company elected to 


cancel on the grounds of fraud by the decedent. This matter 
was litigated in the Supreme Court of Nassau County and resulted 
in a verdict in favor of the insurance company and the loss of 
the Twenty-five thousand ($25,000.00) dellar life insurance 
peeceeds . 

The conditiens which surreunded the defendant's home 
life, as well as his business life, continued to deteriorate 
and become more acute. In 1972 it became necessary for the 
defendant te place his wife in Sovth Oaks Hospital for the 
periors between 4-10-72 through 5-4-72 and again on 5-21-72 
through 8-9-72 (see copy of letter dated July 14, 1975 from 
Pascual A. Carone, M.D. South Oaks Hospital attached hereto 
and made a part hereof). The diagnosis of the decedent's pro- 
blew was later confirmed as “involutional melaeholia with post- 
partum depression" coupled with "peranoid ideation", In Deces- 
ber of 1972, he decedent even attempted to have the Hempstead 
Police arrest the defendant while they were together at home. 
The police observed the decedent's condition ena refused to act. 

In 1973, the decedent retained another attorney, 
Meyer Geodmen, Esq., who commenced a Family Court proceeding on 
her behalf against the defendant, which proceeding never re- 
sulted in @ disposition and abated upon the death of thw defen- 
dant's wife on December 31, 1973. Even the circumstancis 
surrounding her death only served to further amplify the tragedy. 
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Shertly prier to the defendant's wife's death, she 
allegedly became a confidential informant to the Internal Reve- 
nue Service complaining of the failure of her husband to file 
his tax returns. 

Nevertheless, pri r+ to this act by the decedent, both 
she and her husband has already retained an accountent fer the 
purpose ef preparing these tax returns for whieh she now acted 
as an informant. The Internal Revenue Service is in receipt of 
@ statement from the defendant's accountant acknowledging this 
fact. Because of the considerable time lapse eccasioned by the 
length of years involved in this information, it was not possible 
for the accountant to have concluded the preparation and filing 
prior to the time when the decedent made her complaint. It is, 
however, beyend dispute that the preparation of these returns 
was already going forward. 


It is the gevernment's position that an attorney is 
chargeable, more so than a layman, with knowledge ef his obli- 
gation under the law. Counsel for the defendant does not dis- 


pute the applicability of this statement. Nonetheless, the 
overwhelming psychiatric problems which confronted the defendant 
made the filing of these returns for the most part impossible 
and at a minimum impractical, The decedent, as previously 
mentioned, was on employed teacher. Your deponent has been 
informed by the defendant that the decedent refused to cooper- 
ate ir any manner with the defendant in filing or preparing 
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these tax returns for the years 1966 through 1973. Mereever, 
the decedent even embarked upon a course ef conduct which made 
it impossible to file accurate jeint returns (fer example: she 
refused to turn ever any records, withholding statements er 
expense statements whick concerned her employment, earnings and 
deductions). It was only after much remonstrance between the 
defendent and his deceased wife that the initial efferis were 
undertaken te correct this problem in 1973. 

All returns in question, tegether with the boeks and 
recerds in substantiation thereof, were filed and audited by 
the Internal Revenue Service, which an yet has sent no bill or 
demand for interest or penalties. The defendant has paid to 
the Imternél Revenue Service any and ell taxes due and owing 
each ef the audited returns for the years 1968 threugh 1973, 
notwithstanding any questien of enforeement by reason of the 
Statute of Limitation. Despite the fact that the defendant is 
an atterney, it clearly can be seen from these facts which ter- 
mimated in the unfortumate death of the defendant's wife in 
December of 1973 that a plea of Nolo Contendre is warranted. 
Where the facts point te circumstances which would nermally 
give rise te a conclusien of willfullmess, they do not under 


the waique circumstances of this case warrant such @ cenaelusien. 
On the contrary, the tragedy within which the defendant feund 
himself between the birth of his child and the death of his 
wife, was of such tremendous personal weight and impact that 


nerual cenduct became almost impossible. 

WHEREFORE, it is respectfully submitted to this court 
that a plea of Nelo Centendre on behalf of the defendaat on 
each and every count of the information befere this court would 
be just and proper under the facts and circumstances surrounding 
the case at Bar. 

Date+; Mineola, New York 

April 1, 1976 
Attorney fer Defendant 
Office & P.O. Address; 

Street 
Mineola, Mew Yerk  115@1 
(516) 346-0555 


Sworn to before me this_lst_ 


day of April, 1976. 


Ps eapetnaegl 


PATRICIA A. MALUTOKE : 
NOTARY PUBLIC, State of New York 
No yn ia 
walified in Nessau Cou 
Commission Expires March 30, 1977 


BEST COPY AVAILABLE 


EXHIBIT A - LETTER DATED JULY 14, 1975 ANNEXED TO 
FOREGOING AFFIDAVIT 
SOUTH OAKS FOSPITAL 
(THE LONG IGLAND Homé, LTO.) 
An Accredited Psychiatric Hospital 
FOUNDED 1882 
AMITYVILLE, L. 1... NEW YORK 11701 


Pasqua.a A. Cancun, M. OD. 516 /264.4000 
MEDICAL OIRECTOR 


EOWARD H. MAwone, M. D. 


CLINICAL DIRECTOR 
5 


LAaONARD W. Krinexy, Pu.D, uly 14, 1975 
ADMINISTRATOR 


Patricia Tate 


Mr. Robert E. Tate 
200 Cathedral Avenue 
Hempstead, N.Y. 


Dear Mr. Tate: 


Following is .wic infoxmation you require for submission 
to the Internal Revenue Service: 


Mrs. Patricia Tate was hospitalized at thi. ospital fron 
April 10, 1972 to May 4, 1972, and froi May 21, 1972 to August 9, 
1972, for the care and treatment of a nervous disorder. Accorain,, 
to her history, her illness datcd back to the birth of her child 
in 1969. 


The diagnosis in this case was Depressive Neurosis with 
Habitiil Excessive Drinking. 


Sincerely yours, 


a RF — 
e! fe aw 


/ 


Pasquale A. Carone, M.D. 
Medical Director 


PLEA OF GUILTY (Dated April 9, 1976) 38a 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA 


76-CR-194 
~against- 


: Criminal Cause 
ROBERT E. TATE, : for Pleading 


Defendant. 
U.S. District Courthouse 
Eastern District of New Yor!) 
225 Cadman Plaza East 
Brooklyn, New York 11201 


April 9, 1976 10:00 A.M. 


HONORABLE THOMAS C. PLAT, USDJ. 


GERALD BEATTIE 
Acting Official Court Reporter 


Appearances: 


DAVID G. TRAGER, ESQ. 

United States Attorney 

for the Eastern District of New York 

225 Cadman Plaza East, Brooklyn, New York 11201 


BY: MR. WILLIAM BRODSKY, ESO. 
Assistant U.S. Attorney 


PETER BYRNES, ESQ. 
Attorney for the Defendant 


40a 
Tate/Pleading 


MR. BYRNES: Your Honor, this is a 


THE COURT: I am going to have to deny 


your motion. I don't see the basis for it. 


MR. BYRNES: Would you, in view of 


that denial, accept the entry of a plea today, at 


this time? 

THE COURT: I would rather do it at the 
end of the motion calender. 

MR. BYRNES: Certainly. 

(Whereupon the case was set aside and 
later recalled.) 

MR. BYRNES: At this time, your Honor, 
the motion to enter a plea of nolo contendere havino 
been denied, we offer to enter a plea to count three 
of the information number 76-CR-194, a plea of guilty. 

THE COURT: Mr. Tate, before accepting a 
plea, I have to ask you certain questions. 

You don't have to answer any questions. You 
may remain silent throughout this procedure. If you 
start, you may stop at any time. Anything you say 
may be used against you, and you have counsel of 
your own choice here with you. So, you May gongyit 


him at any time during the course of these procedincs 
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Tate/Pleading 


but before accepting a plea of guilty, as your 


counsel suggested you wished to en¢er, have you been 
aSvised that if you want to go to trial you have a 
right to proceed to trial anc oe represented by 
counsel? 

THE DEFENDANT: Yes. 

THE COURT: Do you understand that 
you have a right to subpoena and to obtain witnesses 
in your behalf at the time of such trial? 

THE DEFENDANT: Yes, sir. 

THE COURT: You have a right to be 
confronted by witnesses ayainst you? 

THE DEFENDANT: Yes, sir. 

THE COURT: Do you understand you 
a right to plead not guilty to the information, 
persist in your plea of not guilty? 

THE DEFENDANT: I do, your Honor. 

THE COURT: If you went to trial, 
Govermment would have the obligation of proving 
your guilt beyond a reasonable doubt? 

TUE DEPENDANT: I understand that. 

THE COuut: And if they fail to de so, 
the jury would have the uty to acyuite you? 


THD DEFLWDANT : Yes, sir. 
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Tate/Pleading 


THE COURT: If the plea is acéépted, 
you would be waving your constitutional right to a 
jury trial? 

THE DEFENDANT: I do. 


THE COURT: Do you understan@ you will 


have the assistance of counse) at the time I place 


sentence if your plea is accepted? 

THE DEFENDAN? : Yes, I do. 

THE COURT: Do you understand what you 
are charged with having done in count three of the 
information? 

THE DEFENDANT: Yes, I do. 

THE COURT: Do you understa:: specifically 
you are charged during the calendar year 1971, when 
you were a resident of Hempstead, you had received a 
gross income of $60,926.09. By reason of such income 
you were required by law following the close of the 
calendar year 1971 on or about or before April 15, 
1972, to make income tax returns to the District 
here at 35 Tillary Street, Brooklyn, in this District, 
or the district in Andover, Mass., stating specifically 
the amount of your gross income, deducting credits tv 
which you wie entitled . ; tha* you willfully, 


knowingly failed to make know, failed to muke said 
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Tate/Pleading 


income tax return either to said District or any 


proper office of the United States. 
Do you understand that? 

THE DEFENDANT: Yes, I do. 

THE COURT: Did you actually do what 
you are charged with? 

LfHE DEFENDANT: Your Honor, the 
allegations contained in t’.at--I did not by April 15, 
1972, file a tax return for the calendar yera '7l, 
it's true. I discussed with counsel. I have filed 
a tax return for the year, all other years, your Honor, 
and paid all the taxes. I'm not sure of the figure 
contained in the information is correct. 

MR. BYRN. 3: The return I arrived 
at, $60,926.09, your Henor is--we never received any 
bilis vis-a-vis these vears. 

THE COURT: The figures are approximate. 

THE DEFENDANT: The tax returns were 
filed on behalf of myself and my wife in joint returns. 

THE COURT: When did you file those 
returns? 

THE DEFHNDANT: They were filed about 
@ year and a half ago. 


THE COURT: That would be 1974. 
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Tate/Pleading 


THE DEFENDANT: I think December of '74 
is correct. 

THE COURT: You were aware--t:he question 
is now whether you knowingly and willfully failed to 
file returns on or before April, 15; 2972? 

THE DEFENDANT: That is ture. 

THE COURT: Have any promises been made 
to you as to what sentence will be imposed either by 
the United States attorney your lawyer, this court, 
or anyone else to induce you to entes a plea of 
guilty? 

THE DEFENDANT: No. 

MR. BRODSKY: Move to dismiss the 
remaining counts of the indictment. 

THE COURT: Has your lawyer express any 
opinion or any prediction as to what sentence the 
Court will impose? 

THE DEFENDANT: No, he hasn't. 

THE COURT: Have you been threatened by 
anyone to induce a plea of guilty? 

THE DEFENDANT: No. 


THE COURT: Are you entering a plea of 


guilty voluntarily because you are guilty and for 


no other reason? 
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THE DEFENDANT: Yes, your Honor. 
THE COURT: Have you discussed your plea 


of guilty with your attorney? 


THE DEFENDANT: Yes. 


THE COURT: Did you personally enter into 
any Gdiscussion with anyone in the U.S. Attorney's 
office? 

TUE DIFLNDANT: No, I did not. 

THE COURT: Do you know what the 
maximum sentence which can be imposed for this offense 
is? 

THE DLFENDANT: Yes, I do. It is one 
year, and/or $10,000, or both. 

THE COURT: How old are you? 

THE DEFENDANT: Forty-eight years of age. 

Til. COURT: having been advised as to 
your constitutional rights, the nature of the charges, 
given the consequences of your plea, how do you plead 
to count three of the information, guilty or not guilty? 

THE DEFENDANT: Guilty. 

THE COURT: I find that there is basis 
for the plea. I accept the plea of guilty to count 
three of the information. 


What is the Lail at the moment? 
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MR. BRODSKY: Your Honor, the defendant 
has never had any bail set. The United States would 
have no objection to him remaining on pis own 


recognizance. He has come voluntarily for two 


appearances before the court. 

THE COURT: I think it would de probably 
adviseable to have him sign before a magistrate a 
95,000 personal recognizance bond and not require 
him to put up any security or anything of that nature, 
just sign for his appearance. 

MR. BRODSKY: Fine. 

THE COURT: And -he will be notified, 
roughly six weeks hence. In the meantime, you should 
go to probation, the Probi tion Department, with your 
attorney and get a pre-sentence report. 

MR. BYRNES: Your Honor, is it possible, 
I have to enter Sloane-Kettering the Zyth ot April. 


I may, subsequently after that visit, oe sent back to 


Sloane~Ket:tering for major surgery. Is it possible 
we could take the sentence before the 29th, or is that 


physically impossibic? 


Pik COuar: You can ask tae oLraubation 
officer, who is right belind you, but ' think, aba 
practical mattar, it is almost imvossi lu, j;articularly 
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Tate/Plea 


with Easter, and what have you, holidays coming up. 


If you can pursuade them to expédite, I am here. 


Take .it up with them. 
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AFFIDAVIT OF PETER J. BYRNES (Dated May 25, 1976) 


UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, PLATT, J. 
-against- Cr. No. 76 CR 194 


ROBERT E. TATE, (T. 26, U.S.C, §7203) 


Defendant. AFFIDAVIT 


PETER .', BYRNES, ESQ., being duly sworn, deposes and 


says: 

Your deponent is the attorney for the defendant, ROBERT 
TATE, and makes this affidavit with _2ference to certain erroneous 
information contained in a probation report filed in this matter 
by James F. Haran, Chief, U.S. Probation Officer. 

On page 8 of the probation report, it is stated that 
the defendant paid forty thousand four hundred eighty-three 
dollars and forty-one cents ($40,483.41) to be applied against 
his civil tax liability for the years 1969 through 1973. Attacne 
hereto is & copy of your deponent's letter dated March 11, 1976 
wherein your deponent submitted a check to the Iuternal Revenue 
Service in the aforesaid sum which represented payment for the 
tax years 1968 through 1973. The agent's advice to the Proba- 
tion Department that the defendant still has an outstanding civil 
liability of seven thousand four hundred seventy-three dollars 


and eighty cents ($7,473.80) on his 1968 return is contrary to 


the facts and to the acceptance of the payment 4s offered by 


your deponent on March ll, 1976. 


Apparently, the Internal Revenue Service is attempting 
to create the illusion that the defendant is attempting to avoid 
payment of his 1968 tax. In doing so, they have completely mis- 
led the Department of Probation as the attached letter clearly 
reflects, Moreover, the figures regarding the taxable income and 
tax due for the respective years on page 8 of the report do not 
appear to coincide with the returns as filed by the taxpayer. 
Since neither your deponent nor the defendant has ever received 
any currespondence from the Internal Revenue Service regarding 
his filed returns or his civil liability, any reference to the 
amount thereof cannot be disputed by the defendant at this time. 
The defendant is aware, however, that a substantial sum of money 
is still to be paid and has been unable to resolve the problem 
for lack of information from the Internal Revenue Service, It 
would appear to your deponent that the Internal Revenue Service 
in cases such as these, by its failure to submit audits and bills 
to a prospective defendant is thereby precluding his payment of 
his civil liability which furthers an illusion of wrongdoing. 

This now leads your deponent to that part of the report 
which ignores another crucial fact surrounding the alleged fail- 
ure to file. This report attempts to create the impression that 
a confidential informant's statements to the Internal Revenue 
Service in December of 1973 constitutes the sole reason which 
subsequently prompted the defendant to file, This is categori- 


cally untrue and the Internal Revenue Service knew the opposit: 


to be the case, Furthermore, any a’ tempt to further such an 
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impression is a gross distortion of the truth. 

Submitted herewith is an affidavit of Emil T. Bejsovec, 
Mr. Tate's accountant. It was Mr. Bejsovec's previous affidavit 
of March 3, 1975 to the Internal Revenue Service which is mis- 
interpreted, The second sentence of that affidavit states that 
Mr. Tate met with Mr. Bejsovec on May 18, 1973 at which time he 
paid Mr. Bejsovec a retainer of five hundred ($500.00) dollars 
and asked Mr. Bejsovec to prepare and file his tax returns. 
The probatio:. report is totally silent about this payment. On 
the contrary, the agents of the Internal Revenue Service appear 
to have advised the Probation Department that it was not until 
after their personal visit to the defendant in October of 1974 
that effective efforts were taken by the defendant to complete 
the filing of his returns. Reference to the affidavit of Mr. 
Bejsovec, sworn to May 24, 1976, creates the true picture of a 
taxpayer who concededly did not timely file his returns, but 
clearly evidenced an intent to do so as early as April of 1973. 

I am sure that the court is aware of the enormous dif- 
ficulty in preparing returns for such an extensive period, 
together with the gathering of records in support thereof. This 
is especially true for a single practioner whose bookkeeping 
obviously left something to be desired. Without condoning the 
defendant's late filing, it is certainly misleading to allude 
to his wife's efforts to file returns without, at the same time, 
mentioning his. 

a 


The confidential informant mentioned in the probation 
report was the defendant's deceased wife. At the time she 
brought this information to the Internal Revenue Service, she 


was suffering extreme emotional disturbance and alcoholism. 


What greater proof of her 4instability do we need when we find 


her reporting her husband's failure to file while at the same 
time she is turning over records to her husband's accountant 
immediately prior thereto. Surely, she must have been aware 
in December of 1973 that her husband had already retained Mr. 
Bejsovec to prepare the returns. Lixewise, she must have been 
aware of this when she submitted to Mr. Bejsovec additional 
records in November of 1973, which for the first time included 
her W-2 forms. 

To say that the defendant's ability to maintain his 
law practice while attempting to deal with his wife's mental 
illness and aicoholism evidences an intent to willfully fail 
to file is to continue to distort both the facts and reality. 
The defendant is an attorney who had an obligation to his 
clients which had apparently been well performed. It is now 
this performance that is used against him to exemplify that he 
did not suffer during his wife's long mental illness. While 
this conclusion may be drawn by agents ot the Internal Revenue 
Service, it should not be drawn by the Probation Department, 
and in your deponent's opinion, would not had the report re- 


ferred =o the retainer of May, 1973. The failure of the eyents 


of the Internal Revenue Service to objectively treat the facts 
as shown in Mr. Bejsovec's current affidavit has prevented the 
Probation Department from submitting to this court an inaccur= 
ate background of the facts and circumstances leading up to the 
charges in this case and to the defendant's plea, 

This Affidavit is submitted in opposition to the Pro- 
bation Department's report filed hexéin, A 


Dated: May 25, 1976 
Mireola, New York 


Sworn to before me this 


25th day of May, 1976. 


PATRICIA A. MAXOFSKE 
NOTARY PUBLIC, State of New York 
No. 4608762 
Qualified in Nasszu County 
Commission Expires March 30, 1977. 
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AFFIDAVIT OF EMIL T. BEJSOVEC (Dated May 24, 1976) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


sana eGaeaean een ame ee el Le .4 


UNITED STATES OF AMERICA, PLATT, J. 
-against- Cr. No. 76 CR 194 
(Tr. 26, U.S.C. 9720 


ROBERT E. TATE, 


AFFIDAVIT 
Defendant. 


aa ceeeeeae ean eae eae ee eee eee x 


EMIL T. BEJSOVEC, being duly sworn, deposes and says: 

Your deponent is a Certified Public Accountant with 
offices in Woodbury, New York. 

Your deponent was, and still is, the accountant for 
the defendant, ROBERT E. TATE, and makes this Affidavit in sup- 
port of what has been reported to me as @ misinterpretation of 
my statement dated March 3, 1975 and given to Special Agent 
McQuade of the Internal Revenue Service, 

Although I have not read the probation report filed 
in this case, it is alleged therein that my prior statement con- 
flicts with the defendant's position that he sought to comply 
with the tax laws of the United States and to file his returns 
before either a confidential informant went to the Internal 
Revenue Service in December of 1973 or the Internal Revenue 
Service notified the defendant in February of 1974 of his fail- 
ure to file hie returns. Any statement attributed to me to the 
aforesaid effect is absvlutely untrue and @ yroun distortion of 


the facts in this case as well as ay previous statement. 


According to my records, it appears that some time in 
February of 1972, I ei  .er met or spoke with the defendant. Un- 
fortunately, my records do not reveal the subject matter of that 
conversatic . meeting. 

In early April of 1973 the defendant's deceased wife, 
PATRICIA TATE, met with me for the purpose of having their joint 
tax returns filed, Before April 15, 1973, I personally spoke 
with the defendant about these returns and the papers that would 
be necessary for their preparation. 

On May 18, 1973 I met with the a2fendant who paid me 
a retainer of Five Hundred ($500.00) Dollars to prepare and file 
his tax returns for the years 1968 through 1972, Prior to June 
30, 1973 PATRICIA TATE brought to me records for both herself 
and the defendant relative to the years in question, 

These records were insufficient and further records 
were thereafter requested, 

On November 29, 1973 PATRICIA TATE sent to me by mail 
additional records, which for the first time, included her W-2 
forms from her separate employnent. 


In February of 1974 after the defendant's wife passed 


way, the defendant called to advise me that he had received @ 


letter from the Internal Revenue Service about his returns from 
the yeare 1968 through 1972, He responded to the Internal Re- 
venue Service advising them that | was preparing these recturns. 
A copy of this letter and the defendant's response were there- 


after sent to me at my office by the defendant, 
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Between February of 1974 and October of 1974 your 
deponent was attempting to prepare these returns. At no time 
during this period did the fendant refuse me any of his re- 
cords or attempt in any way to prevent my completion of the 
filing. Any reference of the Internal Revenue Service agents 
that the defendant only gave to me his records after a personal 
visit by their agents to the defendant's office in October of 


1974 is a distortion of the facts and untrue. 


et 


Because of the number of years in quest.on, it was 
necessary for me to seek additional records from the defendant 
after October of 1974, but thes» vere for the purpose of assisting 
me in the preparation of the retu.ns which preparation had already 
been commenced prior ther>to. 

In conclusion, “he defendant, prior to December of 
1973, cooperated with me and paid me a retainer with the express 
purpose of complying with the tax laws of the United States 
despite the fact that their preparaticn and filing would be 

late. The defendant explained to me that his failure to do so 
ear’ier stemmed from personal problems which I subsequently 
became aware of during my meetings with the defendant's deceased 
wife between April of 1973 and November of 1973. Although I 

was not specifically aware of the nature of the defendant's 
wife's problems, it was clear that on periods when I met and 
talked vith her, she would be unnatural and, at times, intoxi- 


caced, 


This Affidavit was requested and prepared by the 


attorney for the defendant, ROBERT E, TATE, and executed by 


me for the purpose of submission to the Pr 
of the United States of America in the « 


Dated: Mineola, New York 
May 21, 1976 


Sworn to hefore me this 


LY Day og 6 1976. 


Se, 4 
, 


NOTARY “PUBL.C 


PETER 4. BYRNES 
NOTARY PUBLIC. Slate of Mew Vouk 
No. 31-4609 184 
Quemticc 6) Mew Hert Coemty 
Cert. filed in New Yark Canty 
Commissiun Expires March af. e277 


. > Department 


ied matter. 


— 
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MEMORANDUM OF LAW IN SUPPORT OF MOTION TO VACATE | 
(Dated July 7, 1976) 
4 | UNITED STATES DISTRICT COURT | 
; LASTERN DISTRICT OF MEW YORK 
9) OF oh Re A ey EEN HO eT eS RAR LOB a ew Yo Moo ae 
rf : 
| WHITED GRATES OF AMERICA, 
| =ayeine t ~ CR 194 
| ROMERT E. TATE, 
i Defendant . 
a | ea ee ee oe © 
A if 
° OF LAW IZ 
\ OF MOTION TO 
“aie RECONGIDER AND WACAT™ 
PEER J. 
At fer Defendent 
ROMERT E. TATE | 
| 129 Third Street | 
Mineola, Mew York 11501 : 
1 (5°.6) 746-0555 | 
! TO: BAVID G. TRAGER 
I Cnited States Attorney 
| Kastern Distriet of Mew York | 
225 Caduem Piasa East 
| Brecklyn, New Yerk 11201 | iy 
‘ot . 
. | 
5 
ee, 1 | 
} 


BEST COPY AYALARE 


*. 


This motien is brought pursuant to FED. RULES Cr. Proc. 
Rule 35, 18 U.&.C.A., whieh governs the ecorreetion of sentences 
heretofore imposed, and it provides that ".........fhe court may 
reduse @ sentence within one hundred twenty (120) days after the 
sentence is imposed, or within one hundred twamty Gays (120) 
after receipt by the court of a mandate issued upea affirment 
of the judgment or dinmissal of the appeal........". 

The defendant has duly filed hie Ketice of Appeal and 
hes been advised by the Clerk of the 24 Cireuit for the United 
States Court of Appeals of the follew: =3 time scheduling: July 
12, 1976-file transeript; August 11, 1976-file appellant's beief; | 
September 10, 1976-file respondent's brief; and Septerber 27, 
1976-argument of appeal (c/a reference Mo. T-6157). In the 
matter of the UNITED “TES v GRABIMA 309 F 24 783 (1962), the 
24 Cireuit, by implies. on, held that ozee an appeal has besa 
perfested, the Dictriet Court has ae jurisdiction under Rule 35 
to reduce & sentence witil such time as the appellate process 
has bean completed. Nonetheless, the defendant has not perfected | 
his appeal at this time; and for that reason, this court etill | 
has jurisdictica. 

While the defendant is eware of the cases in the 9th 
Cirewit and the District ef Columbia to the contrary, it appears 
more reasonable to permit the court to entertain this eppiice- 
tiem at @ time while the transcript of senteneing has not yet 
been filed. 


} 
| 
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In the evemt the court were to conclude that it was 
without jurisdieticon to extertain this applicatioa, it: is re- 
spectfully requeste’ that the motion be denied without prejudice 
pending the conelusion ef the appellate srocess. It is further 
respectfully requested that the court stay the payment ef the 
fime as previcusly imposed until sush “ime as the appellate 
procedure hae likewise been completed. 


Dated: Mineola, Mew York Respectfully submitted, 
July 7, 1976 


Mineola, 
(316) 746-0555 
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GOVERNMENT'S MEMORANDUM OF LAW IN OPPOSITION 
TO MOTION (Dated July 2, 1976) 


RJD: WMB:mt 
F.#761,308 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITE. STATES OF AMERICA 76 CR 194 
- against - 
ROBERT E. TATE, 


Defendant. 


GOVERNMENT'S MEMORANDUM OF LAW 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 


WILLIAM M. BRODSKY 
Assistant U.S. Attorney 


This memoran« s submitted in opnosition to 
the defendant's moticn ror a reduction of sentence. We 
take no position on the merits of the defendant's motion 
and direct our attention solely to its jurisdictional 
predicate. 

The defendant Robert E. Tate pled guilty on 
March 31, 1976 to one count of a five count information 
charging him with wilfvll failure to file his federal 
income tax returns for the years 1969 through 1973 in 
violation of Section 7203 »f the Internal Revenue Code 
of 1954 (26 U.S.C. §7203;). 

On Mey 2°, 197€, this Court sent« 1ced the 
fendant to pay a $10,000 fine and to serve one year 
jail. Execution of the jail term was suspended and 
defendan* was placed cn f-robation for five years on 
specia’ conditions that he pay the fine by June 30, 
ane. that he pay all taxes, interest, and penalties. 
June 7, 1976, counsel for the defendant filed a notice 


of appeal from this Court's sentence. 


We submit that the filing of the notice of 


appeal divested this Court of jurisdiction to entertain 
the instant motion. Once a notice of appeal is filed 
the District Court has no jurisdiction to act upon a 


me’ ion to reduce sentence under Rule 35 of Federal Rules 


x 


of Criminal Procedure. United States v. Mack, 466 F.2d 
332 (D.C. + r.), cert. denied sub. nom., Johnson v. United 
States, 409 U.S. 952 (1972); United States v. Burns, 446 
F.2d 896 (9th Cir. 1971); United States v. Dabney, 397 

F. Supp. 782 (E.D. Pa. 1975). The time periods provided 
by Rule 35 are mandatory and cannot be enlarged by the 
District Court. United States v. Reeves, 4C F.R.D. 93 
(S.D.N.Y. 1966). 


Only when the sentence imposed is illegal on 


its face will an exception be tolerated, United States 


Vv. Mack, supra, 466 F.2d at 340. Such is not the case 


at bar. The maximum sentence -nat may be imposed for a 
violation of 26 U.S.C. 67203 is impris« nment for not more 
than one year and a fin. of $19,009 for each count. The 
probationary period is specifically authorized by 18 
U.S.C. §365l1. Neither of the special conditions exceeds 
the Court's discretion, cf., United State v. Pastore, 
>) ean _, 2a Cir., No. 75-1428, decided 
June 21, 1976. The defendant's sentence clearly falls 


within the maximum allo.ed by law and is not illegal. 
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CONCLUSION 


Defendant's motion must be denied for lack of 


jurisdiction. 


Dated: Brooklyn, New York 
July 2, 1976 


Respectfully submitted, 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 


William M. Brodsky 
Assistant U.S. Attorney 
(Of Counsel) 
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GOVERNMENT'S MEMORANDUM OF LAW IN OPPOSIT!ON 
TO MOTION 


UNITED STATES DISTRICT COURT 
EASTERN [ STRICT OF NEW YORK 


UNITED STATES OF AMERICA 76 CR 194 
- against - 
ROBERT E. TATE, 


Defendant. 


GOVERNMENT'S MEMORANDUM IN OPPOSITION 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
225 Cadman Plaza Fast 
Brooklyn, New York 11201 


William M. Brodsky 
Assistant U.S. Attorney 
(Of Counsel) 


MEMORANDUM OF THE UNITED STATES 
IN OPPOSITION TO DEFENDANT'S MOTION 
TO ENTER A PLEA OF NOLO CONTENDERE 

This memorandum is submitted in opposition to 
the defendant's motion to enter a plea of nolo contendere to 
the information in this case. 

The defendant is an attorney charged in a five 
count information with failing to file federal income tax 
returns for the years 1969 through 1973. He has moved 
this C ait to permit him to enter a plea of nolo contendere 
Pp marily because he suffered versonally as a result of his 
now deceased wife's emotional problems. The birth of a 
child late in life assertedly caused his wife to suffer 
an emotional breakdown attended by severe alcohol abuse. 

In his motion, the defendant asserts that the marital dis- 
cord and threatened divorce proceedings resulting from 

his wife's emotional problems were the cause of his failure 
to file his income tax returns for six consecutive daeeg ee 

The defendant, as he must, acknowledges that his 


wife's emotional problems did not debilitate him from 


practicing law and performing all the routine functions 


17 Prosecution for the first year the defendant did not file 


a return, 1968, is barred by the statute of limitations. 


which demand the time and attention of a busy attorney, 
e.g., keeping track of his billable hours and billing 
clients; depositing his business receipts in his bank 
accounts; paying his rent; etc. 

The defer.dant avers, however, that he did not 
file his tax returns because nis wife had earned income 


for some >f the years in question and she refused to tell 


him her salary or provide him with copies of her W-2 Forms. 


The defendant thus attempts to excuse his failure to file 
any returns for the six-year period, on the theory that as 
a marr ied man he was entitled to the benefit of joint tax 
rate and his wife's refusal to provide him with her income 
data (and presumably to sign the returns) rendered him 
unable to file jointly. 

We believe that these reasons proffered by the 
defendant are insufficent to warrant this Court's acceptance 
of a nolo contendere plea in this Lena Whether to accept 
such a plea is, «~ course, a matter solely within the dis- 
cretion of the Court tc be accepted "only after due con- 
sideration of the views of the parties and the interest of 
the public in the effective administration of justice" Rule 


ll, Fed. R. Crim. P. See also, Mason v. United States, 250 


37 We cf course do not consent to the entrv of Such a plea in 
this case as it is contrary to a long-standing policy of this 
office and of the Department of Justice. See generally, tnited 
States v. Jones, 119 F. Supp. 288, 289-290 n.1 (S.p. cal. 1954). 


F.2d 704 (10th Cir. 1957}: United States v. Chin Doong Art, 


193 F. Supp. 820 (E.D.N.Y. 1961); United States v. Bagliore, 


182 F. Supp. 714 (E.D.N.Y. 1960). 


The primary purpose of accepting a 

plea of nolo is to promove ‘ie 
administration of justice. This 

means justice not only for tne de- 
fendant but also for the public. 

The Court cannot permit its action 

with respect to a plea of this type 

to breed contempt for law enforce- 

ment. United States v. Chin Doong Art, 
supra, 193 F. Supp. at 823, (Bartels, J). 


The plea is often proffered in anti-trust actions 
“for the reason that proof in such actions is difficult and 
that the border line between legal and illegal action has 
been frequently blurred.” United States v. Baqliore, 
supra, 182 F. Supp. at 716. Such is not the case at bar. 
The complete failure by an attorney to file any returns for 
six years is clearly a criminal act if willful. Evidence of 
willfvllness is found in the defendant's profession; in his 
consistent filing of returns in years prior to 1968; and in 
the amount of his gross income for the years in question-- 
$264,195.50. We submit that the defendant should not now be 
heard to claim that he did not know that he was required to 


37 in tax cases nolo contendere pleas are sometimes tendered 

n order that defendants will not be barred by the doctrine of 
res judicata from further contesting their civil tax liability. 
See, €.g., United States v. Dorman, 496 F.2d 440 (4th Cir. 1974); 
Moore v. United States, 360 F.2d 353 (4th Cir. 1966). The 
defendant in the case at bar, however, has not relied upon this 
reason in asking this Court to accept his nolo plea, and we 
therefore shall not address ourselves to it. 


file returns. Accordingly, his failure to do so .n the 

face of his knowing obligation was willfull. United States 

v. Bishop, 412 U.S. 346, 360 (1973); Spies v. United States, 

317 U.S. 492 (1943); United States v. Murdock, 290 U.S. 389 

(1933); United States v. Schipiani, 362 F.2d 825 (2d Cir.) 

cert. denied, 385 U.S. 934 (1966); United States v. ae 

421 F.2d 410 (7th Cir. ), cert. denied, 398 U.S. 904 (1970).7~ 
Moreover, we point out that far from negating 


willfullness, evidence of the defendant's personal problems 


would nct even be admissible on the issue at trial. 


Bernabei v. United States, 473 F.2d 1385 (6th Cir.) cert. 
denied, 414 U.S. 825 (1973). 


a ee Oe Tey 


Although Schipiani an atos ave been impiiedly overrule 
Bishop to the extert they they purported to distinquish 
between willfulness in tax felonies versus misdemeanors their 


definition; of willfullness are still valid. See, United States 
v. Bishop, supra, 412 U.S. 346,360, n. 8. 


CONCLUSION 


Fer the foregoing reasons it is respectfully 


submitted that the defendant's motion to enter a plea of 


nolo contendere should be denied, 


Respectfully submitted, 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
225 Cadman Plaza Fast 
Brooklyn, New York 11201 


Williem M. Brodsay 
Assistant J... Attorney 
(Of Cour.sel) 
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ST 1 PULATION 
(Dated July 16, 1976) 

WHITER STATES DISTRICT COURT 
EASTERN BISTRICT OF MW YORK 
Pe OOOO OO OOO OO Oe 8 Oe Seer 
UNITED STATES OF AMERICA, 

Plaintiff, 

~agrinst- 

ROBERT £. TATE, 

Defendant . 


Seaewoorrooors§ 


IT IS MEREBYT STIPULATED AND AGREEZD by and between 
PETER J. BYRMES, ESQ., attorney for the defendent, ROBERT E. TATE, 
end DAVID G. TRAGER, Waited States Attorney, thet a motica by 
the defonmdent brought pursuant co an Order to Show Cause request- 
img relief pursuant to Rule 35 of the Federal Rules of Criminal 
Procedure for an Order modifying a centence hereinbefore inpored 
by the Honorable Thomas C. Platt be and the seme hereby is with- 
drawn without prejedice to the defendent to renew th- same at 
the cons'usion of his appellate process. 


Dated: Mew York 
July #, 1976 


Unio» States Attorney 


fy) p 


Hk g [1316 Assistant United akan 


BEST COPY Avan ay 


Si 


: 


A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERS, INC. 


federal 
FEDERAL COURT 
SECOND CIRCUIT 


LL CT Te CE I EE 


Index No. 
UNITED STATES OF AMERICA, 
A.rpellee, 
- against - Affidavit of Personal Service 

ROBERT E. TA#E, 

Appellant. 
LE a SE EE SE ET TC CCS, 
STATE OF NEW YORK, COUNTY OF NEW YORK 5S. 


1, Victor Ortega, being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 


That on the ! 
rr ae aay OF  pueust’? : ™ 225 Cadman Plaza Brooklyn, N.Y. 


deponent served the annexed Qppetlonts Ppperttix upon 


David Trager, U.S. Attorney Eastern District 
the appellee in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so servec .o be the person mentioned and described in said 
Papers as the Attorney(s) herein, 


oo 


Sworn to before me, this 


day of A t 


Btith A. kk Qh 
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BETH A. HIRSH 
sew York 
J 


VICTOR ORTEA 


NOTA?» 


20, 1978 


